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DECISION AND ORDER

Thisproceeding arisesfromaclaimunder the Longshoreand Harbor Workers Compensation
Act, 33 U.S.C. 88 901 et seq (the “Act”). Donald H. Webb (“Claimant™) sought compensation for
aninjury sustained whilein the course of employment at Puerto Rico Marine Shipping (* Employer”).

A hearing was held on the above-referenced claim on February 4, 2003 in Jacksonville,
Florida. The partieswere given the opportunity to submit exhibits at that time, and Claimant entered
exhibits 1 through 127, and Employer submitted exhibits 1 through 6.

|. Stipulations

The Employer and Claimant agreed and stipulated as follows:



1)

2)

3)

4)

5)

6)

That an employer/employee relationship existed at al relevant times;

That the parties are subject to the jurisdiction of the Longshore & Harbor
Workers Compensation Act;

That Claimant sustained an injury arising out of and in the course of
employment to his back on January 1989;

That Claimant also received care for psychiatric treatment, consisting of
medications and counseling;

That atimely notice of injury was given by the employee to the employer;

That Claimant filed atimely claim for compensation for hisinjury.

ll. Issuest

The issues to be determined by this Court include:

1)
2)

3)

Claimant’ s average weekly wage;
The nature and extent of Claimant’s disability;

Claimant’ s date of maximum medical improvement.

[Il. Facts

Claimant is a 47 year old male who graduated from high school and attended two years of
vocational community college for air conditioning and refrigeration. (Tr. 25).2 Prior to working at
Puerto Rico Marine Shipping, Claimant held positions as a maintenance worker at a motel and an

'Both Claimant and Employer also presented the issue of whether attorney’ s fees may be
awarded despite the fact that an informal conference was never held. The Court will not address
this issue until the final decision has been issued and counsel for the Claimant has submitted a fee

petition.

The following abbreviations will be used as citations to the record:
CX—Claimant’ s Exhibits;
EX—Employer’s Exhibits;
Tr.—Hearing Transcript with ALJ.
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apartment complex. (Tr. 25). Claimant had also suffered a lower back injury before working for
Employer. (EX-1-80). Based onhisprior injuries, Employer also filed for Section 8(f) relief, and has
received notificationfromthe District Director that suchrelief would begranted. (EX-6). Suchrelief
is contingent on this Court’s determination of Claimant’s date of maximum medical improvement,
average weekly wage and nature and extent of his disability.

Claimant testified that he began work at Puerto Rico Marine Shipping approximately in
February 1979 as a refrigeration mechanic. Claimant described his work as repairing compressor
component parts. (Tr. 26). According to Claimant, his job consisted of carrying 150 pound parts
and rebuilding them.

Claimant testified that he was injured while working for Employer on January 13, 1989.
Claimant testified that he was pulling acompressor when hefelt apain travel down hisback and legs.
He stated that he passed out momentarily, and then immediatelwent to betreated by Dr. Ethan O.
Todd. (Tr.26). According to Claimant, treatment lasted for about amonth and consisted of physical
therapy that included massage, electric shock, and hot and cold presses. (Tr. 26). The medical
reports completed by Dr. Todd on the date of Claimant’s injury state

On examination, he has only about 50% normal range of motion of the low
back with paralumbar spasm limiting his motion. He can, however, reverse the
lumbar lordosis. There is no tenderness over the sciatic notch on either side. No
reflex or sensory changes in hislegs. No EHL weakness, straight leg raising and
Lasegues are positive at 80 degrees, bilaterally.

(EX-1-143). Dr. Todd sent Claimant to undergo physical therapy daily for aweek and recommended
that Claimant not return to work until his condition improved. (EX-1-143).

On January 20, 1989 Dr. Todd met with Claimant again, and remarked that Claimant was till
experiencing pain in his back, although hiscondition had improved. Dr. Todd recommended another
week of physical therapy and that Claimant not return to work. (EX-1-143).

On January 27, 1989, Dr. Todd again examined Claimant and remarked that Claimant’ s back
motionswere 75% normal. Dr. Todd recommended another week of physical therapy without work.
On February 3, 1989, Dr. Todd stated

Has a full painless range of motion of the low back, no tenderness over the
sciatic notch on either side. Heisalittle sorefromdoing hisexercises, but | amgoing
to give him a note to go back to work 2/6/89.

(EX-1-144). On February 6, 1989, Dr. Todd met with Claimant, who indicated that he could not
begin work due to back pain. Dr. Todd noted that Claimant’s back motions were 60% of normal,



and placed Claimant back into a physical therapy regimen. Dr. Todd also noted that Claimant again
could not work.

Following Claimant’ sinjury, Claimant returned to work with Employer, but testified that he
could do very littlework dueto hisinjury and pain, and therefore he returned to Dr. Todd. (Tr. 27).
Claimant testified

After | went back out of work | got in touch with Graham Smith and got the
approval from the insurance company to see this doctor as my attending physician,
and he did several tests and found out that | had some problems with my lower back
that needed some fusion.

And | agreed to that and he did the surgery. | believe it was August. August
15™ of ‘89, if I'm not mistaken. And then | had the recuperation time, and then he
sent me to some work hardening program.

And then at that point, the Labor Department set me up to go to school. And
| actually went to school for physics—physics education track paid for, funded by the
Labor Department.

(Tr. 27). Inaletter to the insurance adjuster, dated June 28, 1989, Dr. Graham Smith, Claimant’s
treating physician, wrote,

Thischap was hurt in January at work and after six weeks of physical therapy
returned temporarily for about eight weeksat work. Hissymptomsare of terriblelow
back pain. After he stopped working in May, he was referred to me and we have
discovered two things. He has a huge herniated lumbar disc at L5-S1 and a
degenerate leaking painful disc at L4-5. It is my belief that after six months of
significant backache and disability and now developing symptoms of numbness and
tingling in both feet from the disc herniation, he should undergo spinal fusion with
discectomy at L5-S1.

(EX-1-51). Medical reports confirmthat Claimant underwent surgery on August 15, 1989. (EX-1-
54). In aPreoperative Note and Postoperative Note completed by Dr. Smith, he documented that
Claimant underwent a L5-S1 discectomy and a spinal fusion on the L4-5-S1. (EX-1-51).

Claimant testified that the courses that he was enrolled in became increasingly challenging for him,
and finally he dropped out of the courses. He stated that physically,

| wasn't doing good at that point, either. But | did the best | could, and |
wanted to be a physics teacher. | tried to, you know, what the Labor Department
wanted me to do, but it just — | just couldn’t do it.



(Tr. 28). After leaving school, Claimant testified that he applied for a substitute teaching positionin
Clay County. According to Claimant, he substitute taught for two years, and worked approximately
one or two daysaweek earning $7.35 an hour. Claimant testified that while he wasteaching the pain
in his back became so unbearable that he could not concentrate, and eventually he had to stop
teaching. (Tr. 28). Claimant testified that over the course of two years Claimant earned a total of
approximately $2,100 a year.

Claimant then stated that he found a job working as a lifeguard at the YMCA. Claimant
stated that he worked three or four days aweek for two hoursaday. He stated

They wanted meto sit in achair or stand by the chair and watch the pool for
like two hours, and | usualy couldn’t make two hours and I’d have to have a
replacement come in and after the second summer of that going on, then they said
they didn’'t need me anymore because | couldn’t stay at my work station.

(Tr. 30). Following the lifeguard position, Claimant stated that he did not look for another job. He
testified that he stopped looking for employment because he hasdifficulty doing any physical activity.
He stated

If | stay on my feet an hour or if I’'m sitting an hour, my back pain gets so
horrific that | just—| have to lay down. | have to lay down and that relieves most of

my pain.

(Tr. 30). Claimant stated that standing does not relieve back pain when heis sitting, and sitting does
not relieve back pain when heis standing. (Tr. 31). He has not undergone more surgery, although
Dr. Smith recommended more surgery approximately two and a half years ago. Claimant declined
further surgical procedures, and stated

Weéll, after going throughthefirst back surgery, the painthat | experienced for
approximately three days after that surgery, it was so horrible. | remember being in
adrug-induced comafor three days, and then waking up and still in severe pain from
that surgery. | don’'t ever want to go through that horrible experience again. Ever.

(Tr. 31-32). At the time Claimant testified, he stated that he spends much of his time at his home.
He stated that if he does an activity for an hour or and hour and a half, he hasto lay down for an hour
and a half.

Claimant’ swife also testified to Claimant’s current medical condition. She stated that when
Claimant was substitute teaching, he would spend three or four days recuperating with bed rest in
pan. (Tr.41). Shetestified



Hetold methat hislegs hurt and that his back, the back part of it just felt like
it wasHt was going to kill himit wasjust so painful. But hewould beflat on hisback
for three to four days.

(Tr. 41).

Employer/Carrier paid temporary total disability paymentsfrom January 17, 1989 to May 17,
1990 at acompensation rate of $636.24 per week. FromMay 18, 1990 to July 27, 2000, permanent
partia disability payments have been paid in the amount of $594.19. From July 28, 2000 to the
present, the Employer/Carrier has been paying permanent partial disability benefits in the weekly
amount of $389.06.

V. Preliminary M atters

Employer presented the testimony of John B. Roberts, arehabilitation counselor. Claimant’s
counsel objected to the testimony of Mr. Roberts, based on the Employer’ s noncompliance with this
Court’spretrial order. Specificaly, the pretrial order ordered both partiesto exchange witnesslists
and provide copies of any labor market survey submitted or relied upon by counsel at least 20 days
prior to theformal hearing. Counsel for the Claimant objected to Mr. Robertstestimony, arguing that
Employer had neither listed Mr. Roberts as a potential witness nor provided a copy of the second
labor market survey on which Mr. Roberts was basing his testimony in compliance with the pretrial
order. Employer argued that Mr. Roberts was listed as a witness in Employer’s LS-18, which was
prepared several months ago. Employer also argued that Mr. Roberts s entire testimony should not
be stricken, sincea 2000 labor market survey performed by Mr. Robertswas submitted into evidence
by Claimant and was reviewed by Dr. Smith, Claimant’s physician. (Tr. 48).

Claimant’ scounsel objected to any part of Mr. Roberts stestimony that wouldrely ona labor
market survey that was completed three days prior to the hearing. Counsel for Employer stated,

| have not had achance to discussthosejobswith him, either, so | don’t know
what he is going to say, other than | think | think they fall within the same wage
category. But | don't know what the specific jobs are or anything.

S0, we—we just have these reports now to present to you and to Claimant’s
counsel aswell as me.

(Tr. 48). | find that Claimant was given sufficient notice of Mr. Robert asawitnessfromthe LS-18
filed by Employer. In addition, Mr. Robert’s first labor market survey is admissible, given the fact
that Claimant’ s counsel utilized and reviewed the survey aswell. However, | find that Mr. Robert’s
testimony asit pertainsto the second labor market survey will be disregarded. Employer arguesthat
theresults of the labor market survey are amystery to both parties, and therefore should be admitted.
| find this argument insufficient to justify a violation of the pretrial order issued by this Court.



V. Analyss

A. Average Weekly Wage

Employer states that has been paying an average weekly wage of $1,006.64, based on the
calculations of a claims examiner for the OWCP, thereby rendering the compensation rate to be set
at $636.24. In addition, Employer notes that before being represented by John Houser, Esq.,
Claimant was represented by Paul Dolittle, Esq. Employer statesinitsbrief that in an earlier matter
involving child support payments and how such paymentsimpacted Claimant’ s disability benefits, an
informal conference washeld on November 29, 1994. (Employer’ sBrief, p. 2). Employer statesthat
at that 1994 conference the parties stipulated to an average weekly wage of $1,006.64 with a
corresponding maximum compensation rate of $636.24. Claimant argues that the average weekly
wage calculation set by the OWCP is not binding, and in additionisincorrect. I1naddition, Claimant
argues that the average weekly wage should be $1086 with a compensation rate set at $724.00.

Clamant cites 20 C.F.R. § 702.317(c), arguing that this regulation renders the
recommendation of the OWCP inadmissible.®> Claimant has failed to read the entire regulation in
order to understand itsmeaning. 20 C.F.R. § 702.317(c) merely statesthat the district director may
not include its recommendation with the evidence compiled from the informal conference. The
meaning of the regulation, as Claimant argues, does not render the recommendation “inadmissable’
asevidence. (Claimant’sBrief, p. 1). However, the recommendation of the district director isby no
means binding to this Court, and will be given the appropriate weight with regard to this Court’s
determination of Claimant’s appropriate average weekly wage.

Clamant also argues that the calculations in Employer’s exhibit 3-192 are incorrect.
Employer’s Exhibit 3-192 is a letter written by a Department of Labor Claims Examiner to Insurer,
dated February 10, 1989. The claimsexaminer stated that Claimant’ s earningsfor 1988 totaled $48,

320 C.F.R § 702.317 (C) States,

“Upon receipt of the completed forms, the district director, after checking
them for completeness and after any further conferences that, in his and her
opinion, are warranted, shall transmit then to the Office of Administrative Law
Judge by letter of transmittal together with all available evidence which the parties
intend to submit at the hearing (exclusive of X-rays, slides and other materials not
suitable for mailing which may be offered into evidence at the time of hearing); the
materials transmitted shall not include any recommendations expressed or
memoranda prepared by the district director pursuant to § 702.316.”



821.46.* Thistotal included $41,181.25 gross pay for 1988, plus $2,176.00 holiday pay, $3,424.21
in royalties, and $2,040.00 in vacation time. Claimant’s counsel writes in his brief

But this is incorrect. The Employer erroneoudly disregarded its Union
contract with the ILA that overtime had to be for eight hours if the member was
called in for an extra day.

(Claimant’s Brief, p. 2). At the hearing, Claimant presented by his counsel a wage report dated
1/13/89. (EX-3-193). Claimant testified that the wage report was incorrect, specifically noting that
the wage statements for week 3 and week 6 are incorrect.® For instance, for week 3, Claimant
testified that the wage statement lists that he worked 44 hours, over a span of 6 days. He statesthat
for himto have worked 44 hours, it would have to have been over aperiod of five days, not six days,
as the wage earning statement states. Claimant testified that when an employee works for an extra
day, they were to be paid as though they worked 8 hours on that day. He testified that the wage
statement noted that Claimant worked 44 hours in six days.

It said 44 hours. It said six days. It’s not possible for me to work 44 hours
in six days. | have to work 48 hours in six days because | am guaranteed another
eight hoursif | work another day.

(Tr. 36). Employer argues that there are several entries in the wage statement that reflect various
hours worked and various amounts of days worked. Employer arguesin its brief

Y et, there are other weeks on that wage statement in which wageswere either
higher or lower, and the days worked are either higher or lower. (Tr., p.36) Thus, his
statement that the number of days should be changed isarbitrary and self-serving, and
without merit. Heisunable to explain the differentiation between the wages earned,
the hours worked, and the days worked on those other weeks. He initially testified
that his hourly wage was $17.00, but later noted that it could have been $18.00 per
hour (Tr., p. 35), thus signifying that he is not even aware of what his hourly wage
was at the time. If he is unsure of his hourly wage, how can he be so sure that the
number of days listed on that wage statement are incorrect? It isincredible that in
2003, and employee can look back approximately 14 years to the days and hours

4 It should be noted that the claims examiner erroneously added the figures together

for atotal of $51,821.46. There are no figures that justify thistotal. Therefore, | am assuming
that the extra $3,000 added to Claimant’s 1988 earnings wasin error. (EX 3-192).

° Counsd for the Claimant’s statement at the hearing and his brief both indicated
that the entry in the wage report for week 5 isincorrect. However, the undersigned notes that
week 5 does not reflect the error Claimant addresses. However, it should be noted that week 6 of
the wage report does reflect the same problem asweek 3. Therefore, the undersigned will
address the errors in the wage report as reflected in week 3 and week 6.
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worked in 1988 and 1989 and know exactly how many hourswere worked during so
many daysin any given week. The Employer/Carrier submit that it is highly suspect
that the Employee can remember the exact number of hoursand daysworked over 14
years ago to the extent that 1 week can be singled out as being wrong on a 52-week
wage statement.

(Employer’s Brief, p. 5).

Either Employer misunderstood or chose to ignore Claimant’s argument regarding just two
specific weeks recorded in the wage statement. Claimant argues that as a policy, Employer paid an
employee an additional 8 hours of pay when an employer is called into work asixth day. Therefore,
Claimant is arguing that specifically in two entries,® it is not possible that he worked 44 hoursin 6
days, because the total hours worked for 6 days would have to had been 48 hours. Therefore,
Claimant arguesthat in those weeks, he must have only worked 5 days. Employer’s arguments that
Claimant cannot possibly remember how many hours heworked on aparticular week areirrelevant.
Claimant is arguing that based on timekeeping policy, and not on memory, 44 hours in 6 days is
impossible.

Looking at the wage statement, it is not, as Claimant argues, impossible that Claimant could
not have worked 6 days on week in which he worked 44 hours. Claimant’ s wage statement reveals
that Claimant worked somewhat irregular hours, and on many occasions heworked moreor lessthan
40 hoursin five days. For instance, in week 46, the wage report states that Claimant worked 35.5
hoursin five days. If Claimant had worked a sixth day, and, according to the timekeeping policy, 8
hours was added, the wage statement would have reflected that Claimant would have worked 43.5
hours. The same problem arises with week 5, in which Claimant was recorded as working 38 hours
in five days. An additional 8 hours for another day of work would amount to 46 hours of work.
Therefore, it is not the case, as Claimant argues, that 6 days of work automatically must amount to
48 hoursof pay. Based on thisevidence, | have no choice but to assume that Claimant worked 243
daysin 1998. (EX-3-193).

Section 10 of the Act setsforth three aternative methodsfor determining aclaimant'saverage
annual earnings, which are then divided by 52, pursuant to Section 10(d), to arrive at an average
weeklywage. Thecomputation methodsaredirected towardsestablishing aclaimant'searning power
at the time of injury. Johnson v. Newport News Shipbuilding & Dry Dock Co., 25 BRBS 340
(1992); Lobusv. I.T.O. Corp. of Baltimore, 24 BRBS 137 (1990); Orkney v. General Dynamics
Corp., 8BRBS 543 (1978); Barber v. Tri-State Terminals, 3 BRBS 244 (1976), aff'd sub nom. Tri-
State Terminalsv. Jesse, 596 F.2d 752, 10 BRBS 700 (7th Cir. 1979).

Sections 10(a) and 10(b) are the statutory provisions relevant to a determination of an
employee's average annual wages where an injured employee’ swork isregular and continuous. The

®See footnote 5, supra.



computation of average annual earnings must be made pursuant to subsection (c) if subsections (a)
or (b) cannot be reasonably and fairly applied. To calculate average weekly wage under Section
10(a), one must divide the claimant's actual earnings for the 52 weeks prior to the injury by the
number of days he actually worked during that period, to determine an average daily wage. Then, one
must multiply the average daily wage by 300 for a six-day worker or 260 for afive-day worker, and,
pursuant to Section 10(d), divide the product by 52 to determine the average weekly wage. A
percentage of the employee's average weekly wageisthe clamant's compensationrate, subject to the
maximum and minimum compensation rates established under Section 6 of the Act. See, e.q., Empire
United Stevedores v. Gatlin, 936 F.2d 819, 25 BRBS 26 (CRT) (5th Cir. 1991); Duncanson-
Harrelson Co. v. Director, OWCP, 686 F.2d 1336 (9th Cir. 1982), vacated in part on other grounds,
462 U.S. 1101 (1983); Turney v. Bethlehem Steel Corp., 17 BRBS 232 (1985).

Claimant’s counsel argues that based on Employer’s W-2 statements, Claimant’s average
weekly wage should be $1,086, with acorresponding compensationrate of $724.00. Claimant argues
that this number should be derived from the W-2 filed with the Internal Revenue Service, which
recorded that Claimant earned $44,181.25. Added to thisfigure arethevacation, royalty and holiday
pay as detailed in Employer’s exhibit 3-194, totaling $52,345.38.’

Asstated above, to calculate average weekly wage under Section 10(a), one must divide the
clamant's actual earnings for the 52 weeks prior to the injury by the number of days he actually
worked during that period, to determine an average daily wage. Then, one must multiply the average
daily wage by 260 for a five-day worker, and divide the product by 52 to determine the average
weekly wage.

Using the calculation set out by Section 10(a) of the Act, the calculation is as follows:

$52, 345.38 (actual earnings in 1998) = $215.41 (Average Daily Wage)
243 (number of days worked that pay period)

The average daily wage is then multiplied by 260 for afive-day worker, and then divided by
52 to determine the weekly wage:

[$215.41 (Average Daily Wage) x 260 (5-day Worker)= $56,007.40] / 52 = $1,077.06

" Thisfigure is derived from EX-3-194. Asdetailed in Employer’s exhibit, the three W-2s
indicate that Claimant earned $44,181.25, plus $4216.00, plus $3,948.13.
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Employer arguesthat theissue of Claimant’ s average weekly wage was already stipulated by
the parties in an earlier proceeding on November 29, 1994, and was set at $1,006.64. Employer
arguesthat at a proceeding involving child support payments and how that impacted the Claimant’s
disability benefits on November 29, 1999, aninformal conference was held.® At that conference, the
parties stipulated to an average weekly wage of $1006.64 with a stipulated compensation rate of
$636.24. Employer has been paying benefits based on the stipulated average weekly wage.

Asageneral rule, stipulations made by partiesare binding uponthosewho madethem. Littrell
v. Oregon Shipbuilding Co., 17 BRBS 84 (1985). Section 18.51 of Title 29 of the Code of Federal
Regulations states that parties may enter into stipulations at any stage of the proceedings, but until
such time as the stipulations are received in evidence at a hearing or prior thereto, they are not
binding on the parties.

Employer cites the Benefits Review Board’s decision in Fox v. Melville Shoe Corporation,
17 BRBS 71 (1985) as “directly on point” with the issue at hand. (Employer’s Brief, p. 6). In Fox,
the Board upheld the ALJ s determination not to reopen the record to recalculate the claimant’s
stipulated average weekly wage. Both parties had stipulated to an average weekly wage, with the
claimant reserving the right to reopen the record to correct computational errors. Following the
hearing, the claimant filed a motion with the court to reopen the hearing to admit additional evidence
regarding average weekly wage, arguing that the employer had not properly included vacation pay
inits calculation, and had only used an average of one year of claimant’s wages despite the fact that
clamant had been employed for over 20 years. The ALJ denied claimant’s motion to reopen the
hearing, and noted that claimant should have raised an objection to the methodology of the average
weekly wage computation at the hearing before the record was closed. Fox, 17 BRBS a 73. The
Board stated,

Since claimant was provided the opportunity to present arguments regarding
the method of calculation at the hearing, the administrative law judge did not abuse
his discretionary power over the conduct of the hearing in refusing to allow further
post-hearing arguments. See20C.F.R. 8§ 702. 338; Smithv. CeresTerminal, 9 BRBS
121 (1978).

| find that the Fox opinion is factually different from this case. Unlike Fox, wherethe ALJ
had accepted the stipulations by the parties and then refused to reopen the hearing, in this case the
stipulations have not been accepted by this Court. The Board has previoudy affirmed rulings where

8 At the time, Claimant was represented by Paul Dolittle, Esg. (Employer’s Brief, p. 2).
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the ALJ has determined that a claimant was not bound by the stipulations made at an informal
conference. Warren v. National Steel and Shipbuilding Co., 21 BRBS 149 (1988). The Board in
Warren stated

As the administrative law judge noted, the language of this section is clear.
The partiesmay enter into stipulations at any stage of the proceedings, but until such
time as the stipulations as the stipulations are received in evidence at a hearing or
prior thereto they are not binding on the parties. The administrative law judge acted
within his discretion in not accepting all of the parties stipulations in evidence and
therefore his decision nb to bind the parties to al of their prior stipulations is
affirmed.

Warren, 21 BRBS 149.

| find that it is within my discretion to disregard the stipulation from an informal conference.
Therefore, based on the discussion above, | find that Claimant’ s average weekly wageis $1,077.06.
Claimant’ s compensation rate is of course still limited by the maximum compensation rate set out in
Section 6 and set by the Department of Labor. Therefore, Claimant’s compensation rate remains set
at $636.24.

B. Extent of Disability

Claimant argues that he is permanently and totally disabled, and that he has been unable to
maintain employment despite the fact that he has actively sought work. (Claimant’s Brief, p. 4).
Employer argues that Claimant is not permanently and totally disabled, but rather permanently
partialy disabled, and that suitable alternate employment exists for Claimant.

Employer cites a July 2000 medical evaluation performed by Dr. Smith, in which Claimant
completed aphysical capacity assessment which outlined hisrestrictionsasbeing limited to four hours
of sitting in an eight hour day, one hour of standing, one hour of walking, one hour of driving, aswell
as occasional bending, squatting, climbing and reaching. Claimant also has marked limitations in
flexibility in hislower extremities, decreased endurance, and limited climbing and balancing abilities.
Claimant was advised to never twist, and only reach and bend occasionally. In addition, Dr. Smith
stated that Claimant can occasionaly lift items that weigh between 11 to 20 pounds and can
frequently carry items that weigh between 1 and 10 pounds. No work restrictions were assigned to
Claimant by his treating psychiatrist. (Employer’s Brief, p. 6-7; Tr. 55).
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Mr. John Roberts, a rehabilitation counselor, completed a labor market survey in 2000 on
behalf of Employer, listing several openingsthat hefelt fell within Claimant’ swork restrictions. Mr.
Roberts has been arehabilitation counselor for approximately fifteen years, and is certified as a case
manager, certified disability case manager, and is a certified disability analyst. (Tr. 50).

In compiling this 2000 labor market survey, Mr. Roberts stated that in March 2000 he was
sent Claimant’ s deposition and medical records. (Tr. 53 & 70). From these records, Mr. Roberts
stated that he wasableto performavocational assessment. He stated that from these records hewas
able to learn of Claimant’s educational and work history, his functional abilities and to determine
whether Claimant possessed any transferable job skills. He did not personally meet with Claimant,
and merely performed arecords review. (Tr. 69). Mr. Roberts stated

| was able to glean from the records from Dr. Graham Smith, as well as
functional capacity evaluation that he retained the ahbility to perform light duty types
of jobsand doing the transferrable skillsanalysis | learned that he has performed past
relative work excluding the substitute teaching and things beyond or post injury that
he has worked in a medium duty classification.

His earliest dated records of his functional capacity evaluation was is 1990,
and | had sent to Dr. Graham Smith a functional capacity sheet which again showed
similar findings of ahilities to work in the light duty classification, and it was at that
time after reviewing these recordsthat | performed alabor market survey.

(Tr.54). Mr. Roberts stated that from the reports provided to him, Claimant can perform sedentary
and light duty work. (Tr. 55).

Mr. Roberts stated that based on these restrictions, he performed a labor market survey in
March of 2000 and another aweek beforetrial. For thereasons stated previously in this opinion, the
undersigned will disregard the latter.

Mr. Roberts testified that the March 2000 labor market survey identified twelve to thirteen
positions available that he deemed would be appropriate for Claimant. These positionsincluded an
auto parts salesperson, adoor person at an apartment complex, adispatcher at atrucking company,
a security guard, a refrigerator mechanic/technician, a maintenance technician at an apartment
complex, awarehouse shipping and receiving clerk, and adriver for an auto partsstore. Mr. Roberts
stated that he based these positions on the functional capacity test that had been administered ten
years prior to the labor market survey. He stated that while some positions did not fit Claimant’s
restrictions, he stated that because he was relying on ten year old restrictions, he wanted to find
positions that would be acceptable for Claimant if some of hisrestrictions had been lifted in the past
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tenyears. (Tr.58). Therefore, Mr. Roberts noted that any position that dealt with refrigeration did
not fall within the restrictions set out in the functional capacity test, because they required lifting
between 20 to 50 pounds. Mr. Roberts stated

S0, those jobs are not within that functional capacity, but clearly were within
histransferability of skillsand previouswork experience. All the other jobslisted are
within the functional capacity assessment of 1990.

(Tr.58). Mr. Robertsalso stated that the jobsthat were within the 1990 functional capacity test also
fit the physical capacity assessment that was completed by Dr. Smithin July 2000. (Tr. 58). Heaso
stated that Dr. Smithrejected all of thesepositions. Mr. Roberts stated that most of the positionsthat
he found are within the pay range of approximately $7.00 and $9.00 an hour in 1989, and were not
limited to 40 hour work weeks. Employer argues that these positions result in a present day weekly
wage range from $260.00 to $400.00, which would equate to an annual wage earning capacity of
between $13,000 and $20,000 as early as July 2000.

Employer argues that when Dr. Smith reviewed the labor market survey on February 23,
2001, hereviewed thejobswith Claimant, who advised Dr. Smith that he would be unableto perform
the jobsidentified. Employer arguesthat Claimant compelled Dr. Smithto reject all the positions as
unsuitable, eventhough some positionsfit within Claimant’ sphysical restrictions. (Employer’ sBrief,

p. 8).

Mr. Robertstestified that some positionsin the labor market survey would not be suitable for
Claimant. When questioned further, Mr. Roberts admitted that working as a sales associate would
require Claimant to spend a considerable amount of time on his feet. He also admitted that as a
shipping and recelving clerk and an auto parts sales person would include some carrying. However,
he stated

[Anauto parts salesperson] could sit and mostly it’ slooking up onacomputer
the parts number and then they would go and retrieve from the back the parts number
and/or go in front of the counter to help with like waxes and whatever. 1t’snot much
lifting and the mgority of thisjob, again, other than coming from behind the counter
and retrieving parts, they sit on a stool while they are looking up the parts or talking
with the individual.

(Tr. 71-72).
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The burden of proving the nature and extent of disability rests with Claimant. Trask v.
Lockheed Shipbuilding Const. Co., 17 BRBS 56, 59 (1980). Disahility is generally addressed in
termsof its nature (permanent or temporary) and its extent (total or partial). The permanency of any
disability is a medical rather than an economic concept. Disability is defined under the Act as an
"incapacity to earn the wages which the employee was receiving at the time of injury in the same or
any other employment.” 33 U.S.C. § 902(10). Therefore, for Claimant to receive adisability award,
an economic loss coupled with a physical and/or psychological impairment must be shown. Sproull
v. Stevedoring Servs. of America, 25 BRBS 100, 110 (1991). Thus, disability requires a causal
connection between aworker's physical injury and her inability to obtain work. Under thisstandard,
aclaimant may befound to have suffered no loss, atotal lossor apartial loss of wage earning capacity.

To establish aprimafacie case of total disability, the claimant must show that heis unable to
return to hisregular or usual employment due to hiswork-related injury. Elliott v. C & P Telephone
Co., 16 BRBS 89 (1984); Harrison v. Todd Pacific Shipyards Corp., 21 BRBS 339 (1988). Any
disability suffered by Claimant before reaching maximum medical improvement is considered
temporary in nature. Berkstresser v. Washington Metropolitan Area Transit Auth., 16 BRBS 231
(1984).

Claimant argues that he is entitled to total disability benefits, arguing that he is unable to
maintain ajob dueto thepaininhisback. To establishaprimafacie case of tota disability, Claimant
must show that he is unable to return to his regular or usua employment due to his work-related
injury. Elliot v. C & P Telephone Co., 16 BRBS 89 (1984); Harrison v. Todd Pacific Shipyards
Corp., 21 BRBS 339 (1988). At thisinitial stage, Claimant need not establish that he cannot return
to any employment, only that he cannot return to hisformer employment. Elliotv. C& PTel. Co.,
16 BRBS 89 (1984). Both Employer and Claimant note that based on his restrictions, Claimant is
unableto performhisformer position, and therefore, | find that Claimant hasfulfilled thisevidentiary
burden.

Once an employee has shown that his work-related injury prevents him from performing his
former job, the burden shifts to the employer to show that there is “suitable alternate work ...
availableinthe community.” Stevensv. Director, OWCP, 909 F.2d 1256, 1258 (9" Cir. 1990), cert.
denied sub nom, Lockheed Shipbuilding Co. v. Director, OWCP, 498 U.S. 1073 (1991), quoting
Hairston v. Todd Shipyards Corp., 849 F.2d 1194, 1996 (9" Cir. 1988). |f the Employer failsto meet
this burden, the disability is considered total, and most likely permanent. 1d.

Inopposing aclaimfor total disability compensation, the employer hasthe burden of showing
that suitable alternate employment isavailable. See Chappel v. Newport News Shipbuilding and Dry
Dock Co., 10 BRBS 81, 86 (1978). An employer can meet the burden of proving suitable alternate
employment by identifying specific jobsin close proximity to the place of injury which are available
for the claimant. RoyceVv. Erich Construction Co., 17 BRBS 157, 158-59 (1985). The employer is
not required to act as an employment agency for the clamant. It must, however, prove the
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availability of actual, not theoretical, employment opportunities by identifying specific jobs available
to theemployeewithinthelocal community. New Orleans(Gulfwide) Stevedoresv. Turner, 661 F.2d
1031, 1042-43, 14 BRBS 156, 164-65 (5th Cir. 1981), rev'g 5 BRBS 418 (1977); Bumble Bee
Seafoods v. Director, OWCP, 629 F.2d 1327, 1330, 12 BRBS 660, 662 (9th Cir. 1980); Armfield
v. Shell Offshore, Inc., 30 BRBS 122, 123 (1996); Royce v. Elrich Constr. Co., 17 BRBS 157
(1985); Pilkington v. Sun Shipbuilding & Dry Dock Co., 9 BRBS 473, 480 (1978); Salzano v.
American Stevedores, 2 BRBS 178 (1975), aff'd, 538 F.2d 933, 4 BRBS 195 (2d Cir. 1976); Bunge
Corp. v. Carlide and T. Michael Kerr, Deputy Assist. Sec., OWCP, 227 F.3d 934 (7th Cir. 2000).
In determining the Employee’s ability to perform possible work, the Board has aso held that the
Employer must establish the precise nature and terms of these jobs, including the appropriate pay
scales. Reich v. Tracor Marine, Inc., 16 BRBS 272, 273 (1984). The claimant does not have the
burden of showing that no conceivable suitable alternate employment is available; rather, the
employer must provethat suitable alternate employment exists. Shell v. Teledyne Movible Offshore,
14 BRBS 585 (1981); Smith v. Terminal Stevedores, 11 BRBS 635 (1979).

If the employer meetsitsburden and shows suitable alternative employment, the burden shifts
back to the claimant to prove a diligent search and willingness to work. Williams v. Halter Marine
Serv., 19 BRBS 248 (1987). If employee does not prove such, at the most hisdisability is partial, not
total. See 33 U.S.C. § 908(c); Southern v. Farmers Export Co., 17 BRBS 64 (1985).

In order to determine whether Employer has established suitable alternate employment, the
Court will review each positioninthelabor market survey completed in 2000, and determine whether
Claimant would have been able to hold each position given hisrestrictions. 1naddition, because both
parties have agreed that Claimant cannot return to his former position as a refrigeration mechanic,
such positions will be disregarded as outside the scope of Claimant’s functional capacity.

The first two positions in the 2000 labor market survey provided by Mr. Roberts are a
maintenance technician positionsfor what appear to be apartment complexesin Jacksonville, Florida
The duties of the position require “basic grounds keeping, maintenance of heating/AC ducts.” The
position requires standing and walking 34% to 66% of thetime. The positionalso requiresoccasiond
(0-33%) stooping/ bending and occasiona squatting and crouching. The postion also involves
occasional climbing, driving, lifting, carrying and reaching. Dr. Smith did not approve these jobs.
| find that these positions are not appropriate for Claimant based on his restrictions that limit his
walking and standing to one hour. Inaddition, Claimant’ srestrictions also include limited lifting and
carrying. Asdetailed inthejob analysisthese positionsrequirefrequent standing and walking, aswell
as occasional climbing, lifting and carrying. Based on the descriptions of these positions, | find that
Claimant would not be able to perform such a physically demanding job.

The labor market survey aso listed the position of an unarmed security guard. The position
as described in the job analysis entails “securing areas, patrolling areas, protecting property.” The
position requires frequent (34%-66%) standing and walking, and occasional (0%-33%) sitting. The
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position also requiresfrequent climbing of stairsand driving. Dr. Smith did not approvethisposition.
| find that Claimant would be unable to perform such a position, based on the fact that he is limited
to one hour of standing and one hour of walking. | find it evident that based on Claimant’s
restrictions, he would be unable to work in such aposition that requires such prolonged standing and
walking.

Thelabor market survey aso listed the position of adoor person, which isdescribed as“open
door, greet residents, assist residents with packages.” The position requires frequent (34%-66%)
standing and walking, and occasional (0%-33%) ditting, lifting and carrying 0-10 pounds, and
reaching to open a door. The position was not approved by Dr. Smith. Based on Claimant’s
restrictions, | find that this position is not compatible with Claimant’ s physical limitations. Asstated
previoudy, Claimant islimited to standing and walking for one hour. It isclear from the description
onthejob analysisthe position of adoor person requires more than an hour of standing and walking.
Therefore, | find that the position of door person is not suitable for Claimant.

The labor market survey also listed the two positions for Claimant to work as a dispatcher,
answering phones and dispatching trucks. The position requires frequent(34% to 66%)sitting and
occasional (0%-33%)walking. The position also requires frequent reaching for telephones and a
microphone. Both positionswere not approved by Claimant’ s physician. | find that given Claimant’s
restrictions prohibiting him from sitting more than four hours aday, as well as his restriction of only
occasional reaching prohibits his ability to performthese positions. Claimant would be sitting longer
than hisrestrictions allowed and would also be reaching too often. Therefore, | find that the position
of dispatcher is not suitable for Claimant.

The labor market survey also indicated that Claimant could work as adriver and warehouse
worker. Thepositionisdescribed as” delivering parts, stocking parts.” According to thejob analysis,
the positionrequiresfrequent (34%-66%) standing, walking, stooping/bending, squatting/crouching,
kneeling, climbing, driving, lifting of 10-25 pound items, carrying 10-25 pound items, and reaching.
The position aso involved occasional (0%-33%) sitting. | find that this position is not compatible
with Claimant’ srestrictions. First, the position requires frequent bending, squatting, climbing, and
reaching. Claimant’ sphysical restrictionsallow for such actionson an occasional, not frequent, basis.
Based on Claimant’s restrictions, | find that the position of driver and warehouse worker is not a
suitable position for Claimant.

Another position that Mr. Roberts indicated may be suitable for Claimant was a warehouse
shipping and recelving clerk. The position included frequent (34%-66%) standing, Sitting, walking,
stooping/bending, squatting/crouching, kneeling, twisting body, twisting neck, driving, lifting (0-80
Ibs.), reaching, and pushing and pulling with arms. For the same reasons articulated in the above
paragraph, | find that this position is not compatible with Claimant’s restrictions. Based on
Claimant’ s restrictions, it is clear that a position in which Claimant would be twisting, lifting heavy
objects, and frequently stooping and bending would not be appropriate for a person who is limited
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in performing such movements. Claimant’ srestrictionsallow only for occasional bending, squatting,
climbing and reaching. Therefore, the position of warehouse shipping and receiving clerk is not
suitable for Claimant.

Mr. Robertsaso indicated that the position of an auto parts salesperson may be appropriate
for Claimant. The position isdescribesinthejob analysisas“selling auto parts, invoicing, retrieving
auto parts.” As stated, supra, Mr. Roberts admitted in his testimony that such a position would
involve some carrying, but that the majority of the time Claimant would “sit on a stool while ...
looking up the parts or talking with the individual.” (Tr. 71-72). However, thejob analysisindicates
that Claimant would not be sitting at any time for the position. Rather, the job is described as
involving frequent (34%-66%)standing, walking, climbing, reaching and lifting and carrying 0-20
pounds. The position also involves occasional (0%-33%) stooping/bending, squatting/crouching,
kneeling, and driving. Based on the fact that Claimant is only capable of walking and standing for
one hour, | find that this position is too active for Claimant. In addition, such a position involves
frequent climbing and reaching, two activitiesthat Claimant can only do onan occasional basis. Also,
it should be noted that Claimant is limited to carrying objects that weigh up to 10 pounds, and this
position involves carrying objects that weigh up to 20 pounds. Based on Claimant’ srestrictionsand
the description of thisjob, | find that this position is not suitable for Claimant.

Having rejected all of the job openings in the 2000 Labor Market Survey performed by Mr.
Roberts, | find that Employer has not sufficiently presented evidence proving suitable alternate
employment available for Claimant. Due to the fact that Employer has failed to prove suitable
aternate employment, Employer has not rebutted Claimant’ sprimafacie case. Therefore, | find that
Claimant is totally disabled.

C. Maximum M edical | mprovement

Any disability suffered by Claimant before reaching maximummedical improvement (“MMI1”)
isconsidered temporary in nature. Berkstresser v. Washington Metropolitan AreaTransit Auth., 16
BRBS 231 (1984). Anemployeeisconsidered permanently disabled if he has any residual disability
after reaching maximum medical improvement. Lozadav. General Dynamics Corp., 903 F.2d (2d
Cir. 1990); Sinclair v. United Food & Commercial Workers, 13 BRBS 148 (1989); Trask v.
Lockheed Shipbuilding & Construction Co., 17 BRBS 56 (1985). A condition is permanent if
claimant is no longer undergoing treatment with a view towards improving his condition or if his
condition has stabilized. Leech v. Service Engineering Co., 15 BRBS 18 (1982); Lusby v.
Washington Metro. AreaTransit Auth., 13BRBS446 (1981). Claimant arguesthat the date of MMI
is the date of Claimant’sinjury. Employer contends that Claimant’s date of MMI is February 21,
1995 from a psychiatric standpoint, and April of 1990 from an orthopedic standpoint. (Tr. 7-8).
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Employer argues that the date of MMI should be based on Claimant’ s medical records. Dr.
Graham-Smith set Claimant’s MMI date on April 11, 1990, with a 22.5% permanent partial
impairment rating. (CX-25). The undersigned would note that it was reported that Webb could
report to work on the following Monday, which would have been April 16, 1990. Psychiatrically ,
Claimant’s physician set Clamant’'s MMI at February 21, 1995 with a 0% permanent partial
impairment rating. (CX-31, CX-68). 1 find that the medical records and opinions of Claimant’s
physicians most persuasive in determining when MMI was reached.

The countless medical records and doctor’s visits are evidence that Claimant was in fact
undergoing treatment for his condition. Based on the fact that Claimant sought treatment on an
ongoing basis convinces me that Claimant reached MMI on the date his physicians determined his
condition has stabilized. The back disorder is clearly the major impairment and the date of MM
reflects that concern.

V1. Order

Accordingly, it is hereby ORDERED that:

1. Employer, Puerto Rico Marine Shipping, is hereby ordered to pay Claimant, Donald H. Wehb,
temporary tota disahility at the compensation rate of $636.24 per week, from January 17, 1989 to
April 10, 1990;

2. Employer is hereby ordered to pay Claimant permanent total disability at the rate of $636.24 per
week, from April 11, 1990 to the present, and continuing;

3. Upon the expiration of 104 weeks after April 11, 1990 such compensation and adjustments shall
be paid by the Special Fund established pursuant to the provisions of 33 U.S.C. § 944,

4. Employer shall receive credit for any compensation already paid;

5. All computations are subject to verification by the District Director;

6. Interest at the rate specified in 28 U.S.C. § 1961 in effect when this Decision and Order is filed
with the Office of the District Director shall be paid on all accrued benefits and penalties, computed
on the date each payment was originally due to be paid. See Grant v. Portland Stevedoring Co., 16
BRBS 267 (1984);
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7. Within thirty (30) days receipt of this decision and order, Claimant’s attorney shal file a fully
supported and fully itemized fee petition, sending a copy thereof to Employer’s counsel, who shall

then have twenty (20) to respond thereto.

RICHARD K. MALAMPHY
Administrative Law Judge

RKM/AM
Newport News, Virginia
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